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Over the past several years, technological ad-

vancements in the oil and gas industry have 

created increasing interest in “unconventional” 

methods of gas production. One such method 

is the production of coalbed methane (CBM), 

or gas produced from coal rather than from 

natural gas reservoirs.

Some coals contain large quantities of 

water that need to be extracted before 

the methane gas is released.  In areas 

such as the Powder River Basin, one of 

the most active areas in the country for 

unconventional gas development, high 

levels of CBM production mean large 

volumes of produced water.  Located in northeastern Wyoming and 

southeastern Montana, the Powder River Basin area has been pro-

ducing CBM for more than 10 years and produces about 1.2 million 

barrels of CBM water each day — enough to provide water for 3.6 

million cattle or fill 1700 large size swimming pools. So, what can be 

done with all this water? It’s a question on the mind of every CBM 

operator; and SWCA has been helping these operators answer this 

question for several years.

Operators have three main options for water management: 1) Surface 

Discharge, 2) Subsurface Drip Irrigation and 3) Subsurface Vertical 

Injection. Each option is unique and has its own set of benefits, chal-

lenges and permitting issues.  

Surface Discharge involves pumping water from coal seams up to the 

surface then allowing it to either flow into rivers and streams or into 

reservoirs. Operators who choose this option often work with landown-

ers, particularly ranchers, who need water readily available for their 

livestock and to help their crops and grass grow. Since no underground 

drilling is required for surface discharge into rivers and streams, it is 

often considered the “easiest” method, in terms of cost and labor.  

Discharging into reservoirs, however, can be costly because of the 

need to build and maintain the structures. Depending on whether an 
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able in a state that has chosen not to approve the permit. Finally, 
when the USACE reviews a request for approval under a general 
permit, they may determine that the proposed activity will result 
in more than minimal environmental effects. In such a case, the 
USACE may require that the work be covered under an individual 
permit.

Generally, the individual permit process involves seven main 
steps. 

1) Pre-application “homework” (e.g., collection of baseline environ-
mental resources data and assessment of potential impacts)

2) Preparation of the application and the supporting materials 

(USACE staff is available to meet with applicants prior to submit-
ting their applications to go over the project and offer suggestions 
on how to best prepare the application). 

3) USACE review of application   

4) The public notice will be open for comments for 30 days. On larger, 
complex or controversial projects, the USACE may hold public 
hearings or meetings to insure proper public coordination. 

5) Should the USACE receive objections to the proposed work, they 
will forward those to the applicant, who is given 30 days to resolve or 
rebut the objections.  If the applicant is not able to resolve a particu-
lar objection, they must write a rebuttal to the objection and build 
their case for why the USACE should override the objection.  

6) Next, a public interest review is performed. During the review, the 
public benefits and detriments of all factors relevant to each case 
are carefully evaluated and balanced. No permit is granted if the 
proposal is found to be contrary to the public interest. 

7) Finally, the USACE district adopts the NEPA document and makes 
its decision. The agency has three options when rendering a deci-
sion: to issue the permit as proposed, issue the permit with condi-
tions and/or revisions or deny the permit. If a permit is denied, 
there is no appeals process but the denial will be without prejudice 
so the applicant can resubmit an application with the recom-
mended changes.

The preceding overview will hopefully help permit applicants 
realize that the 404 permitting process is less daunting than it ini-
tially appears. But if you don’t have the time and resources to fully 
understand and address the intricacies of the process, choosing a 
consultant with a long history of both 404 permitting and prepara-
tion of NEPA documents for 404 permits may give you the piece 
of mind you need to obtain your permit while focusing on your 
project goals. 

For information about SWCA’s Section 404 permitting services, 
please contact Jim Jones at jjones@swca.com or 800.272.0649.
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Aerial photo of a surface discharge in the winter in the  
Powder River Basin in Wyoming.

Photo courtesy of Wyoming Oil and Gas Conservation Commission

What are Waters of the U.S?
For purposes of Section 404, USACE regulations  
define waters of the U.S. as:

1. All waters which are currently used, or were used in the past, or 
may be susceptible to use in interstate or foreign commerce, includ-
ing all waters which are subject to the ebb and flow of the tide;

2. All interstate waters including interstate wetlands;

3. All other waters such as intrastate lakes, rivers, streams (including 
intermittent streams), mudflats, sand flats, wetlands, sloughs, prai-
rie potholes, wet meadows, playa lakes, or natural ponds, the use, 
degradation or destruction of which could affect interstate or foreign 
commerce including any such waters:

a. Which are or could be used by interstate or foreign travelers for 
recreational or other purposes;

b. From which fish or shellfish are or could be taken and sold in 
interstate or foreign commerce;

c. Which are used or could be used for industrial purpose by 
industries in interstate commerce;

4. All impoundments of waters otherwise defined as waters of the 
United States under the definition;

5. Tributaries of waters identified above;

6. The territorial seas; and

7. Wetlands adjacent to waters.
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The California Water Plan provides a 
framework for water managers, legislators 
and the public to consider options and 
make decisions regarding California’s 
water future. Prepared by the California 
Department of Water Resources (DWR) and 
updated every five years, the Plan presents 
basic data and information on California’s 
water resources, including assessments 
of agricultural, urban and environmental 
water uses to quantify the gap between 
water supplies and uses. The Plan also iden-
tifies and evaluates existing and proposed 
statewide demand management and water 
supply augmentation programs to address 
the state’s water needs.

Water Plan Update 2009 will be the latest 
version of the Water Plan.  It is a bold step 
forward, featuring extensive stakeholder 
collaboration, integrated water manage-
ment and adaptation strategies to address 
climate change and drought. 

This article summarizes highlights of the 
Public Review Draft of the Water Plan 
Highlights (“Highlights”), published in 
January 2009.  The public will have a chance 
to comment on the Draft Water Plan through 
June 5, 2009.

Many of the water planning challenges 
California  faces — population growth, 
drought, the need for inter-basin water 
projects, deteriorating ecosystems and 
climate change — are similar to those faced 
by other Western states. California’s water 
planning process provides a useful model 
for these other states.

See Water Plan on next page

Recovery Act Provides  
Billions for Water Resources 

On February 17, 2009, President Obama 
signed into law the American Recovery and 
Investment Act (H.R. 1). The Recovery Act 
provides $789 billion in spending and tax cuts, and includes 
billions of dollars for water resources programs. Here are the key 
water programs affected:

• Army Corps of Engineers (civil works): $2.1 billion for 
operations and maintenance, $2 billion for construction 
projects maintenance, $375 million for Mississippi River 
programs, and $25 million for investigations

• Bureau Of Reclamation: $1 billion for water and related 
resources projects

• Environmental Protection Agency: $6.4 billion for state 
and tribal assistance grants for drinking water and wastewater 
facilities

The Recovery Act represents a major expansion of federal 
investment in water resources. Also worth monitoring is the 
Omnibus Public Lands Management Act of 2009 (S. 22), 
which provides still greater federal investment in water resources 
programs, and is currently working its way through Congress. 

For more information on the Recovery Act visit www.swca.com 
and click on the link at the top of the page.
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